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A j u d g e  

The B a n k r u p t c y  Amendments and  F e d e r a l  
J u d g e s h i p  A c t  o f  1984, Pub. L. N o .  98-353, 
e s t a b l i s h e s  a b a n k r u p t c y  c o u r t  a s  a u n i t  of 
t h e  d i s t r i c t  c o u r t ,  i n  e a c h  j u d i c i a l  d i s -  
t r i c t .  The b a n k r u p t c y  j u d g e s  may appoint 
clerks of b a n k r u p t c y  c o u r t s .  Amendment o f  
2 8  U.S.C. S 1930 p r o v i d i n g  t h a t  b a n k r u p t c y  
f i l i n g  fees are t o  be paid t o  " t h e  c l e r k  of 
t h e  c o u r t "  does n o t  e x c l u d e  payment t o  t h e  
b a n k r u p t c y  c l e r k  as  t h e  a c c o u n t a b l e  officer 
for  t h e  f u n d s .  I n c i d e n t  t o  h i s  off ice ,  t h e  
b a n k r u p t c y  c l e r k  a lso is t h e  a c c o u n t a b l e  
o f f i c e r  f o r  r e g i s t r y  f u n d s  e n t r u s t e d  to t h e  
b a n k r u p t c y  c o u r t .  

--m of t h e  U.S. B a n k r u p t c y  C o u r t  for t h e  E a s t e r n  
District of Kentucky,  o n  b e h a l f  o f  t h e  c l e r k  of t h e  d i s t r i c t  
c o u r t  and of t h e  c l e r k  of t h e  b a n k r u p t c y  court ,  E a s t e r n  D i s -  
t r i c t  o f  Kentucky,  r e q u e s t s  o u r  v i e w s  as t o  which  c l e r k  is 
t h e  proper a c c o u n t a b l e  o f f i c e r  f o r  b a n k r u p t c y  fees and r eg -  
i s t r y  f u n d s  u n d e r  t h e  B a n k r u p t c y  Amendments and  F e d e r a l  
J u d g e s h i p  A c t  of 1984,-Pub.  L. No. 98-353, e n a c t e d  on 
J u l y  1 0 ,  1984. The j u d g e  r e f e r s  t o  a memorandum i s s u e d  by 
t h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  U.S.  C o u r t s  which  i n d i c a t e s  
t h a t  t h e  c l e r k  of t h e  d i s t r i c t  c o u r t  r a t h e r  t h a n  t h e  c l e r k  
o f  t h e  b a n k r u p t c y  c o u r t  is now r e s p o n s i b l e  b o t h  f o r  bank- 
r u p t c y  f e e s  and costs a n d  for t h e  m a i n t e n a n c e  of r e g i s t r y  
f u n d s .  The b a n k r u p t c y  j u d g e  d i s a g r e e s  w i t h  t h e  memorandum 
and  is of t h e  o p i n i o n  t h a t  t h e  b a n k r u p t c y  c l e r k  is t h e  pro- 
per a c c o u n t a b l e  o f f i c e r  for b a n k r u p t c y  f e e s  and  costs, as 
w e l l  as  for r e g i s t r y  f u n d s .  

'. - 
F o r  t h e  reasons i n d i c a t e d  below,  i t  is o u r  o p i n i o n  t h a t  

t h e  c l e r k  of b a n k r u p t c y  c o u r t  is  t h e  appropriate  a c c o u n t a b l e  
o f f i c e r  for  b a n k r u p t c y  fees and costs,  and  f o r  r e g i s t r y  
f u n d s ,  i n  c o n n e c t i o n  w i t h  b a n k r u p t c y  matters b e f o r e  t h e  
b a n k r u p t c y  c o u r t  . 

LEG1 SLATIVE BACKGROUND 

Changes i n  t h e  s t r u c t u r e  of b a n k r u p t c y  c o u r t s  i n  r e c e n t  
y e a r s  have  a f f e c t e d  t h e  s t a t u s  of t h e  c l e r k s  of t h e s e  
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c o u r t s .  
a b i l i t y  of t h e  c l e r k s  h a s  been affected by t h e s e  changes .  
The  B a n k r u p t c y  R e f o r m  A c t  of 1978, Pub. L. No. 95-598, 
92 Sta t .  2549, c o d i f i e d  and  e n a c t e d  t h e  law r e l a t i n g  t o  
b a n k r u p t c y  as t i t l e  11 of t h e  U.S. Code. The A c t  a lso 
amended t i t l e  28 of t h e  U . S .  Code t o  p r o v i d e  t h e  U n i t e d  
S t a t e s  Distr ic t  C o u r t s  w i t h  o r i g i n a l  and  e x c l u s i v e  j u r i s d i c -  
t i o n  of a l l  cases u n d e r  t i t l e  1 1 ,  w i t h  c e r t a i n  specified 
e x c e p t i o n s ,  and t o  p r o v i d e  t h e  b a n k r u p t c y  c o u r t  f o r  t h e  d i s -  
t r i c t  i n  w h i c h  a case u n d e r  t i t l e  1 1  is  commenced, w i t h  t h e  
j u r i s d i c t i o n  c o n f e r r e d  by t h e  A c t  on' t h e  d i s t r i c t  c o u r t s .  
28 U.S.C S 1471 ( 1 9 8 2 ) .  

The j u d g e  a s k s  u s  t o  d e t e r m i n e  how t h e  a c c o u n t -  

The A c t  f u r t h e r  p r o v i d e d  t h a t  t h e  b a n k r u p t c y  c o u r t ,  
based on  need ,  "may a p p o i n t  a clerk who s h a l l  be s u b j e c t  t o  
removal  o n l y  by t h e  c o u r t . "  28 U.S.C. S 771 ( 1 9 8 2 ) .  I t  
a lso p r o v i d e d  t h a t  t h e  c l e r k  of each b a n k r u p t c y  c o u r t  would 
pay  i n t o  t h e  T r e a s u r y  a l l  fees, cos ts  and  other moneys col- 
lected by him. G. I t  s t a t ed ,  as  w e l l ,  t h a t  " t h e  p a r t i e s  
commencing a case u n d e r  t i t l e  1 1  s h a l l  pay  to  t h e  clerk of 
t h e  b a n k r u p t c y  c o u r t  * * * f i l i n g  fees." 28 U.S.C. S 1930 
( 1 9 8 2 ) .  

The A c t  amended 28 U.S.C. 3 451 (see n o t e  to t h i s  sec- 'c 

t i o n  i n  1982 e d i t i o n  of U n i t e d  S t a t e s  Code) to  change  t h e  
term " c o u r t  of t h e  U n i t e d  S ta tes"  t o  i n c l u d e  " b a n k r u p t c y  
c o u r t s ,  t h e  judges of which  are e n t i t l e d  t o  h o l d  off ice  for 
a term of 1 4  y e a r s . "  

I n  N o r t h e r n  P i p e l i n e  C o n s t r u c t i o n  C o .  V .  Marathon Pipe 
L i n e  C o . ,  458 U.S. 50,  J u n e  28, 1982, t h e  U . S .  Supreme C o u r t  
s t r u c k  down t h e  b a n k r u p t c y  c o u r t ' s  j u r i s d i c t i o n  u n d e r  sec- 
t i o n  1 4 7 1  b e c a u s e  t h e  b a n k r u p t c y  j u d g e s  were n o t  afforded 
t h e  p r o t e c t i o n s  se t  f o r t h  i n  Article I11 of t h e  C o n s t i t u t i o n  
t o  i n s u r e  t h e  i n d e p e n d e n c e  and  i m p a r t i a l i t y  of t h e  Federal  
j u d i c i a r y .  A s t a y  of e n t r y  of t h e  Supreme C o u r t ' s  order  was 
g r a n t e d  and  e x t e n d e d  t o  December 24, 1982,  t o  p r o v i d e  t h e  
C o n g r e s s  t i m e  t o  correct t h e  c o n s t i t u t i o n a l  problem and to  
protect t h e  o r d e r l y  a d m i n i s t r a t i o n  and a d j u d i c a t i o n  of bank- 
r u p t c y  cases i n  t h e  i n t e r i m .  On December 25, 1982, i n  t h e  
a b s e n c e  o f ' c o n g r e s s i o n a l  a c t i o n  or a f u r t h e r  e x t e n s i o n  of 
t h e  s t a y ,  t h e  b a n k r u p t c y  s y s t e m  began o p e r a t i n g  unde r  a sug- 
g e s t e d  t empora ry  emergency r u l e  i s s u e d  by t h e  J u d i c i a l  Con- 
f e r e n c e .  - See H.R. Rep. N o .  9 ,  P a r t  1 ,  9 8 t h  Cong., 1st 
Sess. 2-4 ( 1 9 S 3 ) .  

On J u l y  10, 1984,  t h e  Bankrup tcy  Amendments and Federal  
J u d g e s h i p  A c t  of 1984, Pub .  L. N o .  98-353, 98 S t a t .  333,  was 
e n a c t e d .  Under s e c t i o n  113 o f  t h e  A c t ,  t h e  p r o v i s i o n s  

- 2 -  



B-217236.2 

concern ing  t h e  bankruptcy  c o u r t  and bankruptcy  clerk de- 
scribed above, s e c t i o n s  1471, 771 and 451 of t i t l e  28, among 
o t h e r  p r o v i s i o n s  of t h e  Bankruptcy Reform A c t  o f  1978, whose 
e f f e c t i v e  dates had been pos tponed ,  were n o t  t o  become 
e f f e c t i v e . l /  

S imi l a r  to  t h e  .1978 A c t ,  t h e  1984 A c t  amended 28 U.S.C. 
5 1334 to  p r o v i d e ,  w i t h  c e r t a i n  s ta ted e x c e p t i o n s ,  t h a t  t h e  
U.S. Dis t r i c t  C o u r t s  s h a l l  have o r i g i n a l  and e x c l u s i v e  
j u r i s d i c t i o n  o f  bankruptcy  cases. 
98 S ta t .  333. The A c t ,  however, added s e c t i o n  151 to 
t i t l e  28 o f  t h e  U.S. Code. S e c t i o n  1 0 4 ( a ) ,  98 S t a t ,  336. 
I t  s ta tes  tha t - -  

S e c t i o n  1 0 1 ( a ) ,  

" In  each  j u d i c i a l  d i s t r i c t ,  t h e  bankruptcy  
judges i n  r e g u l a r  a c t i v e  s e r v i c e  s h a l l  con- 
s t i t u t e  a u n i t  of t h e  d i s t r i c t  c o u r t  t o  be 
known a s  t h e  bankruptcy  c o u r t  for t h a t  d i s -  
t r i c t .  Each bankruptcy  judge ,  as a j u d i c i a l  
o f f i c e r  of t h e  d i s t r i c t  c o u r t ,  may e x e r c i s e  
t h e  a u t h o r i t y  c o n f e r r e d  under  t h i s  c h a p t e r  
* * * e x c e p t  as o t h e r w i s e  p rov ided  by l a w  or 
by r u l e  or order of t h e  d i s t r i c t  court." - F u r t h e r ,  i n  a change p a r t i c u l a r l y  i m p o r t a n t  t o  t h i s  

case, t h e  A c t  amended 28 U.S.C. S 1930 to  p r o v i d e  t h a t  
p a r t i e s  commencing a case under  t i t l e  11  s h a l l  pay f i l i n g  
f e e s  t o  t h e  " c l e r k  of t h e  c o u r t . "  S e c t i o n  l l l ( a ) ,  
98 S t a t .  3 4 2 .  S e c t i o n  1930 had p r e v i o u s l y  r e q u i r e d  payment 
t o  be made to  t h e  clerk of t h e  bankruptcy  c o u r t .  

A d d i t i o n a l l y ,  t h e  A c t  amended 28 U.S.C. S 156 t o  pro- 
v i d e  t h a t  t h e  bankrup tcy  judges  f o r  a d i s t r i c t ,  a f t e r  making 
t h e  r e q u i r e d  c e r t i f i c a t i o n  of need,  may a p p o i n t  an  i n d i -  
v i d u a l  to  s e r v e  as  c l e r k  of t h e  bankruptcy  court .  S e c t i o n  
1 0 4 ( a ) ,  98 S t a t ,  339. The Bankruptcy C l e r k  may, w i t h  t h e  
approva l  of t h e  bankruptcy  j u d g e s ,  a p p o i n t  and remove 
d e p u t i e s .  Id. 

- l /  The e f f e c t i v e  da t e  of these s e c t i o n s  was o r i g i n a l l y  
es tab l i shed  by section 4 0 2 ( b )  of t h e  1978 A c t ,  id., a t  
92 S t a t .  2682. T h i s  e f f e c t i v e  da t e  was pos tponed  s e v e r a l  
times; t h e  l a s t  da t e  p r i o r  t o  t h e  c a n c e l l a t i o n  was June  28, 
1984 ,  e s t a b l i s h e d  by Pub. I,. N o .  98-325, 98 S ta t .  268 
( 1 9 8 4 ) .  
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The Director of t h e  A d m i n i s t r a t i v e  O f f i c e  Of t h e  U.S.  
C o u r t s ,  i n  his memorandum d a t e d  October 11, 1984, addressed 
t h e  i s s u e  of fees i n  b a n k r u p t c y  p e t i t i o n s .  T h e s e  are p r i n -  
c i p a l l y  f i l i n g  fees pa id  by t h e  p a r t y  commencing a case 
u n d e r  t i t l e  1 1 .  H e  i n d i c a t e d  t h a t  u n d e r  28 U.S.C. S 1930, 
as  amended, b a n k r u p t c y  fees a r e  t o  be pa id  t o  t h e  c le rk  of 
t h e  d i s t r i c t  c o u r t  b e c a u s e  t h e  amendment which requires t h a t  
t h e  fees be paid t o  t h e  "c le rk  of t h e  c o u r t , "  r e f e r s  to  t h e  
c l e rk  of t h e  d i s t r i c t  court. Thus ,  t h e  memorandum c o n c l u d e s  
" [ t l h i s  means t h a t  t h e  c lerk of t h e  d i s t r i c t  c o u r t  is a n  
a c c o u n t a b l e  o f f i c e r  f o r  s u c h  f e e s  and  costs." 

Under t h e  B a n k r u p t c y  Reform A c t  of 1978,  a b a n k r u p t c y  
c o u r t  was to  e x e r c i s e  t h e  j u r i s d i c t i o n  of a d i s t r i c t  c o u r t  
i n  b a n k r u p t c y  matters. 
r u p t c y  matters would have gone  d i r e c t l y  t o  a d i s t r ic t  bank- 
r u p t c y  court, which was g i v e n  t h e  s t a t u s  of a " c o u r t  of t h e  
U n i t e d  States ."  T h e  b a n k r u p t c y  c o u r t  was empowered t o  
a p p o i n t  and  remove a c lerk of t h e  b a n k r u p t c y  c o u r t  t o  whop 
f i l i n g  fees would be paid.  Under t h e  Bankrup tcy  Amendments 
and  Federal J u d g e s h i p  A c t  of 1984 t h i s  p l a n  was changed so 

referred t o  t h e  b a n k r u p t c y  court i n  t h a t  d i s t r i c t ,  which is 
n o t  a separate  " c o u r t  of t h e  U n i t e d  S t a t e s "  b u t  r a t h e r  a 
u n i t  of t h e  d i s t r i c t  c o u r t .  The b a n k r u p t c y  j u d g e s ,  upon a 
c e r t i f i c a t i o n  of n e e d ,  may a p p o i n t  b a n k r u p t c y  clerks to  
s e r v e  a t  t h e i r  p l e a s u r e .  

A c t ,  w h i c h  p r o v i d e s  t h a t  b a n k r u p t c y  f e e s  are  t o  be p a i d  t o  
" t h e  c le rk  of t h e  court ,"  t o  r e q u i r e  payment o n l y  t o  t h e  
c le rk  of t h e  d i s t r i c t  c o u r t .  The d i s p u t e d  l a n g u a g e  seems t o  
us t o  be t h e  r e s u l t  of a n  e f f o r t  t o  accommodate t h o s e  po ten -  
t i a l  s i t u a t i o n s  created u n d e r  t h e  A c t ,  f o r  cases where there 
is no b a n k r u p t c y  c o u r t  c l e r k .  

Under t h e  1984 A c t ,  b a n k r u p t c y  matters sometimes may be 
r e t a i n e d  by a d i s t r i c t  c o u r t  r a t h e r  t h a n  be dea l t  w i t h  by 
t h e  b a n k r u p t c g  c o u r t  i n  t h a t  d i s t r i c t . -  A l s o  t h e  j u d g e s  of 
t h e  d i s t r i c t  c o u r t s  of t h e  terr i tor ies  s e r v e  as t h e  bank- 
r u p t c y  j u d g e s  f o r  t h o s e  courts.  ( S e c t i o n  1 0 4 ( a )  of t h e  A c t ,  
28 U.S. S 1 5 2 ( b ) ( 4 ) . )  F i n a l l y ,  i n  some dis t r ic ts  a bank- 
r u p t c y  c lerk may n o t  be a p p o i n t e d  b e c a u s e  of a n  i n s u f f i c i e n t  
caseload. I n  a l l  t h e s e  i n s t a n c e s  t h e  clerk of t h e  d i s t r i c t  
c o u r t  w i l l  r e c e i v e  t h e  f e e s  p a i d  i n c i d e n t  t o  t h e  b a n k r u p t c y  
p r o c e e d i n g s  s i n c e  i n  t h e  f i r s t  t w o  cases h e  is t h e  c l e r k  of 
t h e  cou r t  i n  wh ich  t h e  p r o c e e d i n g s  w i l l  be h e l d ,  and i n  t h e  
l a t t e r  case, h e  is  t h e  o n l y  a v a i l a b l e  c o u r t  c l e r k .  

Under t h a t  l e g i s l a t i v e  p l a n  bank- 

t h a t  t h e  d i s t r ic t  c o u r t  dec ides  i f  b a n k r u p t c y  matters are I- 

I n  l i g h t  of t h i s  background w e  do n o t  read t h e  c u r r e n t  

- 
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when, however, t h e  bankrup tcy  j u d g e s  i n  a p a r t i c u l a r  d i s -  
t r i c t  appoint a c l e r k  and t h e  bankrup tcy  matter is hand led  
i n  t h e  bankrup tcy  c o u r t ,  t h e  bankrup tcy  c l e r k  is, i n  fac t ,  
t h e  c l e r k  of t h e  c o g n i z a n t  c o u r t .  
court s t r u c t u r e ,  t h e  c u r r e n t  Bankruptcy  A c t  p r o v i d e s  t h a t  
payment w i l l  be paid to  t h e  "clerk of t h e  c o u r t "  where 
f o r m e r l y  f i l i n g  fees were t o  be p a i d  t o  " t h e  c l e r k  of t h e  
bankrup tcy  court." The  1978 A c t  con templa t ed  t h a t  t h e  bank- 
r u p t c y  c o u r t  e s t a b l i s h e d  under  t h a t  A c t  would h a n d l e  bank- 
r u p t c y  matters w i t h i n  d i s t r i c t  c o u r t  j u r i s d i c t i o n .  However, 
as w e  have  s e e n ,  under  t h e  p r e s e n t  a r r angemen t  t h i s  may n o t  
a lways  be t h e  case s i n c e  i n  r e s p o n s e  to t h e  Marathon case, 
t h e  Congres s  has p r o v i d e d  for t h e  r e t e n t i o n  o f  bankrup tcy  
matters by t h e  d i s t r i c t  c o u r t s .  

Because of t h e  change  i n  

Accord ing ly ,  it appears t h a t  t h e  pu rpose  i n  changing  
r e f e r e n c e  t o  t h e  clerk of t h e  bankrup tcy  c o u r t  t o  t h e  "clerk 
of t h e  c o u r t "  was n o t  t o  p r e c l u d e  t h e  bankrup tcy  c o u r t  clerk 
from h a v i n g  r e s p o n s i b i l i t y  f o r  t h e  f e e s ,  b u t  r a t h e r  to  
r e c o g n i z e  t h a t  a b a n k r u p t c y  c o u r t  migh t  n o t  be  t h e  appropri- 
a t e  or a v a i l a b l e  f o r u m  for  some bankrup tcy  matters; or t h a t  
there migh t  n o t  be a b a n k r u p t c y  c l e r k  a p p o i n t e d .  The legis- 
l a t i v e  h i s t o r y  w e  have examined does n o t  show an i n t e n t i o n  
t o  p r e c l u d e  t h e  bankrup tcy  c o u r t  c l e r k  from prime r e s p o n s i -  - 
b i l i t y  f o r  fees p a i d  t o  him i n c i d e n t  to  bankrup tcy  matters. 
Indeed ,  t h e r e  seems l i t t l e  p u r p o s e  t o  r e q u i r i n g  t h e  d i s t r ic t  
court  c l e r k  to  be  t h e  a c c o u n t a b l e  o f f i c e r  f o r  t h e  bankrup tcy  
f e e s  when a f u n c t i o n i n g  bankrup tcy  c o u r t  c l e r k  w i l l  r e c e i v e  
t h e  f e e s ,  and h e  is n o t ,  a s  n o t e d  by t h e  memorandum of t h e  
A d m i n i s t r a t i v e  O f f i c e ,  s u b o r d i n a t e  or r e s p o n s i b l e  t o  t h e  
d i s t r i c t  c o u r t  clerk. 

Subsequen t  t o  t h e  p a s s a g e  of t h e  1964 A c t ,  an  i n t e r v i e w  
w i t h  S e n a t o r s  Dole and DeConcini ,  c o n f e r e n c e  committee man- 
a g e r s  fo r  t h e  S e n a t e ,  appeared i n  t h e  American Bankruptcy 
I n s t i t u t e  Newsletter ( W i n t e r  1984/1985, V o l .  111, No. 3 ) .  
They were asked whe the r  i t  w a s  t h e  i n t e n t  of Congress  to  
augment t h e  role of t h e  d i s t r i c t  c o u r t  c l e r k s  i n  bankruptcy .  
S e n a t o r  Dole replied t h a t :  

""No- change i n  t h e i r  f u n c t i o n s  and d u t i e s  
was a n t i c i p a t e d .  Cases s h o u l d  s t i l l  be f i l e d  
w i t h  t h e  bankrup tcy  c o u r t ,  n o t  t h e  d i s t r i c t  
c o u r t .  T h e r e  was a l so  no change a n t i c i p a t e d  
r e g a r d i n g  t h e  h a n d l i n g  of monies coming 
th rough  t h e  bankrup tcy  c o u r t . "  

S e n a t o r  DeConcini made t h e  f o l l o w i n g  comments: 
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"I agree. T h e s e  ba t t l e s  were f o u g h t  
y e a r s  ago, and  despi te  d i f f e r e n c e s  i n  ap- 
proach to  t h e  c o u r t  s y s t e m ,  nobody had  any  
desire to  r e v i s i t  t h e  c o n c e r n s  of ' c o n s o l i -  
d a t i o n '  and  t h e  l i k e .  W e  s o u g h t  t o  m a i n t a i n  
t h e  s t a t u s  quo." 

W h i l e  t h e s e  comments were made a f t e r  passage of t h e  A c t ,  
t h e y  c o n f i r m  o u r  u n d e r s t a n d i n g  of c o n g r e s s i o n a l  i n t e n t  and  
o u r  c o n c l u s i o n  t h a t  t h e  b a n k r u p t c y  c o u r t  c l e r k  is t h e  sole 
a c c o u n t a b l e  o f f icer  for  fees t h a t  come t o  him.  

BANKRUPTCY REGISTRY FUNDS 

R e g a r d i n g  r e g i s t r y  f u n d s ,  which are d i spu ted  assets  of 
t h e  b a n k r u p t  es ta te  pa id  i n t o  t h e  c o u r t  s u b j e c t  t o  d i s -  
bu r semen t  i n  accord w i t h  t h e  b a n k r u p t c y  p r o c e e d i n g s ,  t h e  
Director i n  h i s  memorandum of October 1 1 ,  1984, stated: 

"Bankrup tcy  clerks no l o n g e r  h a v e  s t a t u -  
t o r y  a u t h o r i t y  for t h e  m a i n t e n a n c e  of regis- 
t r y  f u n d s .  Under 28 U.S.C. 5 2041, t h a t  
a u t h o r i t y  is  v e s t e d  i n  t h e  d i s t r ic t  c o u r t s .  
Therefore, r e g i s t r y  a c c o u n t s  f o r m e r l y  main- 
t a i n e d  by b a n k r u p t c y  c l e r k s  must  be redesig- 
n a t e d  as d i s t r i c t  c o u r t  a c c o u n t s  to  comply 
w i t h  s e c t i o n  2041.  T h i s  does n o t  p r e c l u d e  
t h e  d i s t r i c t  c o u r t  from d e s i g n a t i n g  t h e  bank- 
r u p t c y  clerk a s  t h e  a c c o u n t a b l e  off icer  for  
t h e  b a n k r u p t c y  p o r t i o n  of t h e  r e g i s t r y  f u n d s  * * * . I 1  

S e c t i o n  2041  of t i t l e  28, U.S. Code s t a t e s  t h a t :  

"All moneys paid i n t o  any  court  of t h e  
U n i t e d  S ta tes ,  or r e c e i v e d  by o f f i c e r s  
thereof, i n  any  case p e n d i n g  or  a d j u d i c a t e d  
i n  s u c h  c o u r t ,  s h a l l  be f o r t h w i t h  deposi ted 
w i t h  t h e  T r e a s u r e r  o f  t h e  U n i t e d  S ta tes  or  a 
d e s i g n a t e d  d e p o s i t a r y ,  i n  t h e  name and  t o  t h e  
credi t  OZ s u c h  c o u r t . "  

Under t h e  Bankrup tcy  R e f o r m  A c t  of 1978, b a n k r u p t c y  
c o u r t s  were t o  be i n c l u d e d  as "courts of t h e  U n i t e d  S ta tes . "  
However t h e  amendment of 28 U.S.C. S 451 which was to  be 
e f f e c t i v e  o n  J u n e  28,  1984, by v i r t u e  of s e c t i o n  113 of t h e  
1984 A c t ,  " s h a l l  not be e f f e c t i v e . "  Today, t h e r e f o r e ,  a 
b a n k r u p t c y  court is n o t  a "court  o f  t h e  U n i t e d  S t a t e s , "  b u t  
is i n s t e a d  a u n i t  of t h e  Dis t r ic t  court  for  t h e  d i s t r i c t  i n  
which i t  is located. 
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S e c t i o n  2041 p l a c e s  a s p e c i f i c  l i m i t a t i o n  on where 
funds  r e c e i v e d  by c o u r t s  of t h e  Uni ted  S ta tes  may be depos- 
i t e d - e i t h e r  w i t h  t h e  T r e a s u r e r  of t h e  Uni ted  States  or a 
d e s i g n a t e d  d e p o s i t a r y .  By its terms, t h i s  s e c t i o n  does n o t  
c o n s t i t u t e  a g r a n t  of a u t h o r i t y  t o  r e c e i v e  funds ,  which  
a p p e a r s  to  be assumed. I t  is d e r i v e d  from t h e  A c t  o f  
March 24, 1871, ch .  2, sec. 1 ,  17 S t a t .  1,  which r e f e r r e d  to  
" a l l  moneys i n  t h e  r e g i s t r y  of any court  of t h e  U n i t e d  
States." I n  p r e s e n t i n g  t h e  Committee o n  F i n a n c e ' s  f a v o r a b l e  
r e p o r t  o n  S. 7 4 ,  a b i l l  r e l a t i n g  to  moneys p a i d  i n t o  t h e  
courts o f  t h e  U n i t e d  S ta tes ,  Senator -Sherman t o l d  t h e  S e n a t e  
t h a t ,  " I t  is a b i l l  t o  gua rd  t h e  Treasury ."  Cong. Globe, 
42nd Cong., 1st Sess. 90 ( 1 8 7 1 ) .  

The clerk of t h e  bankruptcy  court ,  which is a u n i t  of 
t h e  d i s t r i c t  court ,  would a p p e a r  to  u s  s u b j e c t  to  28 U.S.C. 
S 2041 a s  a n  of f icer  of t h e  d i s t r i c t  c o u r t .  Even i n  t h e  
absence  o f  t h i s  p r o v i s i o n  h e  would  be a c c o u n t a b l e  f o r  t h e  
funds  p l a c e d  i n  h i s  care. 

Accord ingly ,  it is our view t h a t  t h e  bankruptcy  c l e r k  
i s  t h e  a c c o u n t a b l e  off icer  f o r  t h e  r e g i s t r y  funds  which are 

court even w i t h o u t  an  o f f i c i a l  d e s i g n a t i o n  as s u c h  by t h e  
d i s t r i c t  c o u r t .  A court order a s  recommended i n  t h e  Admin- 
i s t r a t i v e  Office 's>memorandurn t h a t  would make t h e  clerk of a 
bankruptcy  court  t h e  accountable o f f i c e r  for r e g i s t r y  funds  
would t h e r e f o r e  be redundant .  

t o  be e n t r u s t e d  t o  h i m  f o r  matters b e f o r e  t h e  bankruptcy  - 

CONCLUSION 

From t h e  f o r e g o i n g ,  it f o l l o w s  t h a t  t h e  c l e r k  o f  a 
d i s t r i c t  court is n o t  t h e  a c c o u n t a b l e  o f f i c e r  for e i the r  
fees or r e g i s t r y  f u n d s  r e c e i v e d  by t h e  bankruptcy  court  
clerk. T h e  bankruptcy  court c l e r k  is t h e  a c c o u n t a b l e  
o f f i ce r  i n  t h e  described c i r cums tance .  W e  t h i n k  t h i s  
c o n c l u s i o n  p r o v i d e s  t h e  most a p p r o p r i a t e  means of c a r r y i n g  
o u t  t h e  l e g i s l a t i v e  scheme created by t h e  Congress .  

'. r 

r 
Comptrolle! General 
o f  t h e  U n i t e d  States 
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